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IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF OKLAHOMA 


BETTY ANN MARSEE, 
Administratrix of the Esta te 
of MARVIN SEAN MARSEE, 
Deceased, 

Plaintiff, 


vs 


UNITED STATES TOBACCO CO. 
a New Jersey corporation. 


Defendant. 


) 

) 

) 

) 

) 

) 

) 

) No. Civ-84-2777R 

) 

) 
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TRANSCRIPT OF JURY TRIAL PROCEEDINGS 
Thursday, June 12, 1986 

Appear a nces: 

HON. DAVID L. RUSSELL, 

U.S. District Judge, Presiding 

GEORGE W. BRALY, Esquire 
DANIA DESCHAMPS-BRALY, Esquire 
Braly & Braly 
217 North Mississippi. 

Ada, Oklahoma 74820 

Appeared for Plaintiff. 


TIMOTHY M. FINNEGAN, Esquire 
Jacob, Medinger & Finnegan 
1270 Avenue of the Americas 
Rockefeller Center 
New York, N.Y. 10020 
and 

ALSTON JENNINGS, Esquire 
Wright, Lindsay & Jennings 
2200 Worthen Bank Building 
Little Rock, Arkansas 72201 
and 

ANDY COATS, Esquire 
Crowe & Dunlevy 
1800 Mid-America Tower 
Oklahoma City, OK 73102 

Appeared for Defendant. 
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BE IT REMEMBERED, that on the 12th day of 
Juno, 1986, the above matter coming on for jury trial 
before: the Honorable David L. Russell, United States 
District Judge for the Western District of Oklahoma, 
and the parties appearing in person and or by counsel 
as hereinabove set forth, the following proceedings 
were had : 

MORNING SESSION 
Thursday, June 12, 1986 

THE COURT: Good morning, ladies and 

gentlemen. Be seated. Go ahead, Mr. Braly. 

MR. BRALY: Thank you. Your Honor. 

KENNETH D. MACRAE, PH.D., 

resumed the witness stand and testified further as 
follows: 

CROSS-EXAMINATION (cont’d.), 

BY MR. BRALY: 

Q. Did you get a chance to read .it again last 
night. Doctor? 


1466-E First National Center 
(405)232-9909 


MAYNARD PETERSON & ASSOCIATES. 

Certified Shorthand Reporters 


Oklahoma City, 
Oklahoma 73102 








A. Yes, actually, yes. 

Q. Good morning. 

A. Good morning. 

Q. Doctor, we were about, to read from the IARC 
report yesterday evening, but it occur'red to me 
overnight that this jury has heard a lot about the 
Winn Study. They haven't really heard all the 
authors of the Winn Study. Would you turn to the 
first page of the study? 

A. Yes. 

Q. Would you read the title to this jury. 

A. It is "Snuff Dipping and Oral Cancer Among 

Women in the Southern United States." 

Q. And would you read the authors one at a 
time, please? 

A. Yes. Deborah M*. Winn, Ph . D . 

Q. The next author? 

A. Is William J. Riot, Ph.D. 

Q. The next author? 

A. Carl M. Shy, M.D, 

Q. The next one? 

A . Dr. P.H. 

Q. The nextone? 

A. The next one is Linda W. Pickle, Ph.D. 

Q. Next? 
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A. Ann Toledo, M.A. 

Q. And the last one? 

A. Joseph F. Fraumeni, Jr., M.D. 

Q. Would you read the footnote at the bottom of 
that page that describes where these people are 
from . 

A. Yes, from the Environmental Epidemiology 
Branch, Division of Cancer Cause and Prevention, 
National Cancer Institute, Bethesda, Maryland. The 
Department of Epidemiology School of Public Health, 
University of North Carolina, Chapel Hill. The 
Westat Research, Inc., Rockville, Maryland. 

Q. Now, Doctor, at the beginning of this 
journal article there is an abstract which contains a 
summary of the findings? 

A. Yes. 

Q. Would you read that abstract. 

A. "A case control study in North Carolina 
involving 255 women with oral and pharyngeal cancer 
and 502 controls revealed that the exceptionally high 
mortality from this cancer among white women in the 
South is primarily related to chronic use of snuff. 

The relative risk associated with snuff dipping among ' 
white nonsmokers was 4.2, (95 percent confidence 

limits, 2.6 to 6.7), and among chronic users the risk 
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approached 50-fold for cancers of the gum and buccal 
mucosa — tissues that come in direct contact with 
the tobacco powder. In the absence of snuff dipping, 
oral and pharyngeal cancer resulted mainly from the 
combined effects of cigarette smoking and alcohol 
consumption. The carcinogenic hazard of oral snuff 
is of special concern in view of the recent upswing 
in consumption of smokeless tobacco in the United 
States." 

Q. The New England Journal of Medicine is the 
leading authoritative and peer review journal, sir? 

, A. Yes, it is, yes. 

Q. Have you suggested to this Court or this 
jury and to the Congress that they ignore this 
scientific evidence and fail to take action based 
upon this scientific evidence? 

A. I didn't quite catch who should ignore. 

Mould you mind — 

Q. Are you suggesting that this Court and this 
jury and, for instance, with respect to your 
testimony in front of the Congress that they should 
ignore this scientific evidence? 

A. No, I, think I was actually saying yesterday 
that if you use the data of this study and analyze it 
further than this short summary and then, as you can 
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possibly do, it provides very useful information for 
this Court's issue for information on tongue cancer, 
which is not mentioned in this summary. 

Q . Doctor, would you proceed and read the first 

paragraph of the journal article. 

A. "In the United States the geographic 
patterns of mortality from cancer of the oral cavity 
and pharynx show remarkable sex difference among 
men. The tumors occur excessively in the urban 
Northeast, which is consistent with geographic 
patterns of tobacco smoking and alcohol 
consumption — the major risk factors for oral and 
pharyngeal cancer'. In contrast, among women the 
mortality rates in the Southeast exceed those in the 
North by 30 percent in urban areas and by 90 percent 
in rural areas. The differences are most pronounced 
for cancer of the oral cavity, and the use of snuff 
has been suggested as a risk factor. Snuff dipping 
consists of the placement and retention of finely 
ground or- powdered tobacco in the oral vestibule 
between the gum and cheek, and this habit has been 
particularly common among rural women in the 
Southeast. Because of the rising popularity of some 
forms of smokeless tobacco in the United States, we 
conducted a case control study among women in Centra1 
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North Carolina to quantify the risk of oral and 
pharyngeal, cancer associated with snuff dipping, 
taking into account the effects of cigarette smoking 
and alcohol consumption." 

Q. Doctor, back in the middle of that paragraph 
there is a sentence that says, "The differences are 
most pronounced for cancer of the oral cavity, and 
the use of snuff has been suggested as a risk 
factor." And it cites Footnote 2 through 6 of the 
article. 

A. Yes. 

Q. Turn back to the footnote references at the 
end of the article. 

A. Yes, T have got them, yes. 

Q . Do you see the first one? 

A. Yes, T do, yes. 

Q. By Blot? 

A. Yes . 

Q. "Geographic patterns of oral cancer in the 
United States: etiologic implications. 

A. Yes . 

Q. That was back in 1977, wasn’t it? 

A. That’s true, yes. 

Q. And the next one that she refers to is "The 
effect of snuff and tobacco on the production of oral 
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carcinoma: An experimental and 

epidemiological study" in the Annals of Surgery. 

That was back in 1960, wasn’t it. Doctor? 

A. That's correct, yes. 

Q. The next one was by Rosenfeld and Callaway. 
What was the title of that article. Doctor? 

A. "Snuff dipper's cancer." 

Q. And when was that article published in the 
medical literature? 

A. 1963. 

Q. And the next one by Vogler, Lloyd and 
Milmore, "A retrospective study of etiological 
factors in cancer of the mouth, pharynx, and larynx," 
published in the journal of Cancer in what year. 
Doctor? 

A. 1962. 

Q. And the last reference was by Wilkins and 
Vogler, "Cancer of the gingiva," published in 
Surgical Gynecology and Obstetrics in what year, sir? 
A. 1957. 

Q • So there has been evidence of a disease out 
there associated with snuff dipping that’s been 
present for a couple of decades, hasn't it. Doctor? 

A. Doctor Winn’s view on that evidence is 
expressed very briefly in the publication which word 


1466-E First National Center MAYNARD PETERSON & ASSOCIATES 

(405)232-9909 Certified Shorthand Reporters 

//legacyJibrary.ucsf.^iTj/iid^nqO^aQ^isiidfr.industry^S^M^ft^Jjlggiv^to^cs/hmglOOOl 


.. Oklahoma City, 
Oklahoma 73102 




2 6 ' 


is suggested as a risk factor; And she amplifies in 
that short, description of Ph.D. the;sis. 

Q. Doctor, the answer to my question it has 
been out in the literature as an identified disease 
for over 20 years, hasn’t it, sir? 

A. Oral cancer has been identified as a disease 
for much longer than this. 

Q. No, this special kind of cancer that we are 
talking about has been out there identified in the 
literature for a very long time, hasn't it, sir? 

A. Yes. 

Q. As a matter of fact. Doctor, one of the 
previous exhibits that has been admitted in this 
case, 8 0 - R , it is given a title and a name, its 
own special name. Can you read it all the way from 
the witness stand? 

A. Yes. "Snuff Dipper's -- 

Q. Would you read it out loud? 

A. "Snuff Dipper’s Cancer." 

Q. Yes. Now, we know what we are talking 
about, don’t we? 

By the way, that one was 1963, Doctor? 

A. Would you mind -- the title says "Snuff 

Dipper’s Cancer," but what site does that refer to? 

Q. What site? 
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A. What site? What is "Snuff Dipper’s Cancer," 
according to that paper. 

Q. Well, it talks about oral cancer. Doctor. 

A. What site? 

Q. Intraoral cancer. Doctor, right here. 

A. Is it not more specific? That is just the 
first page. Does it talk about whether it is gum and 
buccal or tongue cancer or pharyngeal? 

Q. A much higher incidence of squamous cell 
carcinoma of the oral cavity in those who used snuff 
or chewing tobacco. 

A. Is that all it refers to in terms of site? 

Q. Doctor, would you want me to read this whole 
article to the jury? 

THE COURT: I don't, so let's go on to the 

next question. 

Q. (BY MR. BRALY) Doctor, would you turn over 
to Page 747. 

A . Yes. 

Q. Do you see the paragraph there that says 
"Discussion"? 

A . Yes, Ido. 

Q. Would you read that paragraph, please. 

A. "This case-control study of oral and 
pharyngeal cancer among women in North Carolina 
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indicates that the excess mortality from these 
neoplasms in the South results from the use of 
snuff -- a habit that until recently has been 
uncommon in most other parts of the country. The 
increased risk of oral and pharyngeal cancer was 
fourfold among snuff users. For cancers arising in 
the gingival and buccal mucosa, the risk was nearly 
50-fold among long-term users, and at least 87 
percent of these tumors were attributable to snuff. 

The risk of cancers elsewhere in the oral cavity and 
pharynx was also elevated among snuff dippers, but to 
a lesser degree and with no-dose response relation." 

Q. Doctor, briefly yesterday at one point you 

said that you didn't t.hink that it had been 
established that anything was the cause of cancer, 
and then after we asked a few questions about that 
subject, you confessed that maybe there was one thing 
you knew about that you agreed was known as a cause 
of cancer. Would you tell us again what that one 
thing was? 

A. We think — we had a discussion about 
radiation, and I can't recall if we discussed in any 
detail anything else. Did you have -- 

Q. You do recall at one point I asked you to 
identify any and you couldn't, and then I brought up 
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the subject of radiation? 

A. Yes, that's right. 

Q. Can you think of any others that in your 
view of the way things are established in medicine 
that is understood to be a cause of cancer? 

A. I think many people who think, and I do, 
too, that blue asbestos crocidolite is a cause for a 
condition known as mesothelioma, a particular kind of 
cancer. 

Q. Anything else. Doctor? 

A. I haven’t have a list, a check list like 
this and that I have been essentially concentrating 
on this' particular issue here. But these are the — 
mesothelioma and crocidolite is the one that 
primarily comes to mind. They -- frankly I knew very 
little about, ionizing radiation and I think my 
opinion on that is not very important. 

Q. Do you now know anything more about ionizing 
radiation than you did about snuff before the FJ.S. 
Tobacco Company came and asked you to come and be an 
expert witness? ' 

A. I knew very little about ionizing radiation 
at all. 

Q. And before the U.S. Tobacco Company came and 
asked you to come across the water as a statistician 
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and testify in this matter, you had never published 
anything about, tobacco, had you? 

A . Never published anything about tobacco. 
Tobacco covers a multitude of — 

Q. Tobacco as a cause of cancer. Doctor. 

A. Not as a cause of cancer, no. 

Q. Yes. Now, Doctor, I think we agreed that we 
really don't know what, the mechanism is by which 
asbestos causes mesothelioma either, do we? 

A. We don’t truly have -- 

Q. At least you don’t know what the mechanism 
by which radiation causes cancer, do you, doctor? 

A. I certainly don't, no. 

Q. You are not telling us that it is necessary 
that we understand the mechanism in order to 
understand a cause or causes of cancel - , are you. 
Doctor? 

A. Most of the time it is. 

Q. It is not in those two instances. 

A. It's not in one of the instances, the 
asbestos one, which I do know about. I frankly can't 
answer in any informed way about ionizing radiation. 

Q. So as far as you are concerned, you don’t 
know the mechanism by which either one of those is 
caused, do you? 
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A . No, I don't. 

Q. But. you are suggesting that all these other 
scientists need to go find out what that mechanism is 
before they can make proper judgments of causation 
with respect to snuff? "Yes" or "no," doctor. 

A. Yes, I am actually, yes. 

Q. I thought so. Now, Doctor, have you ever 
heard of a gentleman by the name of Sir Austin 
Bradford Hill? 

A. Yes, I have, yes. 

Q. Would you describe that gentleman, please. 

A. Sir Austin Bradford Hill is a medical 
statistician. He is still alive, though he’s been 
retired for many years, and he worked at the London 
School of Hygiene and Topical Medicine Center until 
his retirement. 

Q. That was at the University of London? 

A. That’s correct. Part of the University of 
London, yes. 

Q. The same university from which you came? 

A . Yes . 

Q. And he was a person who had received some 
honors, had he not? 

A. Oh, very much so, yes. 

Q. He has addressed the subject of cancer and- 
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the cause of cancer on many occasions, hasn't he, 
sir? 

A. He’s addressed the subject of epidemiology 
of cancer on many occasions, yes. 

Q . What are the proceedings of the Royal 
Society of Medicine? 

A. That's a publication which prints in written 
form papers read to the meeting of the Royal Society 
of Medicine. 

Q. Are those considered to be authoritative 
papers ? 

A. I would say not, actually. 

Q. You disagree with that? 

A. Yes. I mean these are unrefereed papers 
which people give at meetings. 

Q. Do you consider Sir Austin Bradford Hill to 
be an authority on the subject of epidemiology? 

A. Oh, Sir Austin Bradford Hill, yes. 

Q . Quite a distinguished person, isn’t he? 

A. Very much so. 

Q. What do the initials -- people in England, 
unlike over here, they sometimes have initials beyond 
their name besides Ph.D. and M.D. He has C.B.E. 
behind his name. What does that stand for? 

A. That stands for Commander of the Most 
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Honorable Order of .the British Empire. 

Q. What is the significance of that? 

A. It means that the government — well, put it 
this way. The way that these honors are awarded, 
they are awarded by the Crown, by the Queen, but 
people are recommended for these honors, usually 
because of public service, and it is a recognition of 
some public service he carried out. 

Q. And Sir Austin Bradford Hill is entitled to 
carry those initials after his name. Is that 


correct? 


Yes, he was awarded that honor, yes 



Q. It is a very nice honor, is it not? 

A. Yes, I wouldn't dispute that at all. 

Q. He also carries the initial D.S.C. beyond 


his name. 



Yes . 


What do those mean. Doctor? 


That's Doctor of Science. 


name. 


HON. 


He also carries the initials FRCP behind his 


Yes. I think that's not quite all. I think 


Yes. 
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Q. What does that stand for? 

A. Fellow of the Royal College of Physicians, 
but the qualification is that that’s normally a 
qualification of our physician and M.D. So Sir 
Austin Bradford Hill was not an M.D. This was an 
honor awarded to him by the physicians in London, the 
Royal College there. 

Q. The medical doctors in London so recognized 
and valued his work that they made him an honorary 
member, — 

A. That’s true, yes. 

Q. -- a fellow of the Royal College of 
Physicians; is that correct? 

A. That’s true. 

Q. Also he carries the initials FRS. What do 
those stand for? 

A. That's Fellow of the Royal Society. 

Q. And what is the Royal Society? 

A. The Royal Society is a society composed of 
distinguished scientists. It's considered in England 
or in Britain, I think, to be the most respected 
scientific society. 

Q. Are you a fellow of the Royal Society? 

A. No, I’m not. 

Q. Are you an honorary member or a fellow of 
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the Royal College of Physicians? 

A . Not to my knowledge, no. 

Q. You do not carry the DSC or the CBE? 

A. No, I don't, no. 

Q. Mere you by any chance present when Sir 
Austin Bradford Hill delivered his president's 
address to the proceedings of the Royal Society of 
Medicine back in — 

A. 1965. 

Q. — 1965? 

A. No, I wasn't, but I read the transcript. 

Q. You are acquainted with it, however? 

A. Yes, lam. 

Q. Are you familiar with the last paragraph or 
the last two paragraphs of that article? 

A. T read them, but I couldn’t, as I don't have 
total recall -- reproduce them to you verbatim. 

Q. You keep suggesting that what we need to do 
is more and more epidemiological studies. You said 
yesterday that the Deborah Winn Study furnished the 
foundation for a further study, didn’t you? 

A. I said we need to do more epidemiological 
studies. 

Q . Yes, the Deborah Winn Study was a good study 
and should tell us that we should do more studies? 
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A. Well, I think I agree with Deborah Winn that 
she thinks we should do more epidemiological studies, 
too. In tact, I'm quoting her in part, in that she 
is very open about the fact her st.udy contains 
several rather large problems which are required to 
be further investigated. 

Q. Isn’t it true, though, in fact. Doctor, that 
scientific work is never complete? 

A. It doesn't mean it hasn't been complete to 
date. That is no guarantee that futures will be the 
way that past futures have been. I don’t ask him to 
predict the future. 

Q. No scientist ever says that anything is 
absolutely true, does he? 

A. They might have on a particular issue. 

Q. Isn’t it true that it is a general 
understanding of good scientists that all scientific 
work is incomplete? 

A. To a greater or lesser extent, I think that 
is a reasonable statement. 

Q. Yes. Now, sir, with respect to this 
particular case, would you read what Sir Austin 
Bradford Hill had to say on the subject to the jury. 

A. Yes. "All scientific work is incomplete 
whether it be observational or experimental. All 
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scientific work is liable to be upset or modified by 
advancing knowledge that does not confer upon us a 
freedom to ignore the knowledge we already have or to 
postpone the action that it appears to demand at a 
given time.” 

Q. Doctor, isn’t it true that the United States 
Tobacco Company has in fact ignored the scientific 
knowledge that's been in the literature since 1915, 
when Abbe first associated the use of snuff with oral 
cancer, and has since that time and to this day 
failed to warn the users of that product about that 
scientific knowledge? 

A. I — 

Q. "Yes" or "no," Doctor? 

A. I don’t know, in the sense that you -- 

Q. You don't know? 

A. Well, you asked a very long complicated 
question. 

Q. Well, let's break it down. I will do that 
for you. In 1915 there was a report in the medical 
literature by Doctor Abbe. You have read that 
report, haven’t you? 

A. Yes, I have, yes. 

Q. That report associated use of snuff with 
oral cancer at the location or nearby the location of 
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the quid in the mouth, didn’t it? 

A. It made a comment along these lines, but I'm 
hesitant. 

Q. All right. 

A. Now, just -- Could I finish my answer? 

Q. I asked for a "yes" or "no” answer, and I am 
sure that your attorney will let you explain it 
later. 

A. I don’t know if the answer to that; question 
is "yes" or "no," because you have paraphrased what 
that paper says in a sentence. My recollection of 
the paper is, without looking at it, that your one 
sentence paraphrase is an accurate or complete 
description of what that paper says, so I can't agree 
or disagree with you. 

Q. What about the paper six years later about 
Bloodgood? Have you read that paper, sir? 

A. I think if you wanted me to .comment on these 
papers, I would like to see copies of them. 

Q. I will be glad to do that. Did you read 
that paper? 

A. I have read it, yes. 

Q. Do you recall the title of the Bloodgood 
paper? 

A. I don't recall the title of the work. 
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Q. I will refresh your memory and say that it 
is "Cancer of the Tongue, a Preventable Disease." 

A. I remember the tongue, yes. 

Q . Now, you remember it. They laid it off on 
tobacco, didn’t th.ey? 

A. It -- pardon me? 

Q. They laid it off as the cause and the way to 
prevent it was to get rid of the tobacco, didn’t 
they,sir? 

A. My recollection is he said something along 
these lines, yes. 

Q. Yes. So in light of that, at least, the 
United States Tobacco Company has failed to warn the 
user of snuff since at least 1929 that knowledge that 
was already possessed, at least, possessed and 
published by Doctor Bloodgood in 1921? 

A. Are you saying that the two early studies 
were a sufficient answer to the question of any 
possible associations with smokeless tobacco? 

Q. I am saying that they represented scientific 
knowledge that was ignored and not passed on to 
unsuspecting consumers. 

A. Oh, Doctor Winn's view of the studies — 

Q. Doctor, excuse me. 

A. Excuse me. 
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Q. You can answer my questions very simply, if 
you would, I would ask you that you do so. 

MR. JENNINGS: If the Court please, I will 

ask that the witness be permitted to complete an 
answer before Mr. Bi'aly interrupts. 

THE COURT: Well, I agree. However, I don't 

think right now he is answering the question. 

Go back. What is your question? 

Q. (BY MR. BRALY) My question is, sir, that, 
as a matter of fact, the United States Tobacco 
Company did not warn any consumer that there was a 
doctor out there by the name of Bloodgood who said 
cancer of the tongue was a preventable disease by not 
using tobacco. 

A. I actually don't know what the United States 
Tobacco Company did or did not do: I mean I have no 

information on that. 

Q. Now, in spite of whatever you think the 
inadequacies of the evidence is going back to 1921, 
let me hand you the volume where we left off 
yesterday. You were at Page 116 and you were 
quibbling over a footnote. Do you recall the 
f ootnote? 

A. Yes, I do. Yes, sir. 

Q. And you were concerned that we get the 
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definition straight, weren't you, sir? 

A . Yes,T was. 

Q. Let's by all means do that. The footnote 
refers you to Page 15, I believe. 

A. That's correct, yes. 

Q. And 16 . 

A. That’s correct. 

Q. Those are complex mixtures. They defined 
the term for their evaluation, also. 

A. Yes, that’s true. 

Q. Look at|Page 19 in the preamble. 

A . Yes, yes. 

Q. Actually, going back to Page 18, it 
describes in Paragraph B the evaluation of 
carcinogenicity in humans. Do you see that? 

A. Yes, yes, sir. 

Q. Over on Page 19, you begin at the paragraph 
that says, "The evidence for carcinogenicity from 
studies in humans..." Do you see that paragraph? 

A . Yes, I do, yes . 

Q. Would you read that paragraph and then the 
Subparagraph No. 1 underneath it? 

A. You don’t want me to read from the beginning 
of that section which describes how they evaluate 
whether such evidence meets the criteria? 
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Q. Doctor, I would be pleased though, but I 
doubt, the judge wants to hear it right now. Would 
you start with "The evidence Cor carcinogenicity . Croin 
studies in humans..." 

A. "...is assessed by the Working Group and 
judged to fall into one of four groups, defined as 


follows: 


1. Sufficient evidence of carcinogenicity 


indicates that there is a causal relationship between 
the exposure and human cancer." 

Q. Doctor, -- 

A. Yes. 

Q. Two of those words are in italics, aren't 
they? 

A. Yes, they are. 

Q. Tell the jury what those two words in 
italics are. 

A. "Sufficient evidence." 

Q. So it is defining, the IARC is defining what 
it means by sufficient evidence; is that correct? 

A. It's not defining what it means by 
sufficient evidence. It defines what it -- well, it 
is not defining in the; sense that it is saying what 
it requires to make that statement. It is saying 
that sufficient evidence means that it believes there 
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is a causal connection. 

Q. Okay. So you understand the use of the word 
"sufficient evidence" by the International Agency for 
Research on Cancer to mean there is a causal 
relationship? 

A. They believe there is a causal relationship, 

yes . 

Q. That's how they are using the terminology? 

A. That is how they are using it, yes, sir. 

Q. Of course, those people that were part of 
this Working Group consisted of — you weren’t 
invited to that, were you, doctor? 

A. No, I wasn't. 

Q. Yes. People that participated in this, 
included some of the people we have heard from in 
here. Would,you look at Page 7. 

A. Yes. 

Q. You see Doctor Gupta's name? 

A. Yes, I do, yes. 

Q. Do you see Doctor Hecht’s name? 

A. Yes, I do. 

Q. Do you see Doctor Hoffmann's name? 

A. Ye s . 

Q. Look on the next page. Page 8. Do you see a 
representative from the National Cancer Institute? 
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A. I can’t quite find him. Which one is he? 

Q. Page 8. 

A. Page 8, yes. 

Q. Doctor Deborah M. Winn? 

A. Yes. 

Q. So we know when the IARC used the word 
"sufficient evidence,” they are talking about a 
causal relationship. That's one of those things that 
you are telling this jury has not been established 
between snuff and oral cancer? 

A. Yes, I am saying that has not been 
established . 

Q. Pardon? 

A. I am saying it has not been established. 

Q. Yes. Now, we have quibbled over the 
footnotes. Would you go back to Page 116. 

A. Yes. 

Q. Would you read the first three lines to this 
jury . 

A. "There is sufficient evidence that oral use 
of snuffs of the types commonly used in North America 
and Western Europe is carcinogenic to humans. There 
is limited evidence that chewing tobacco of the types 
commonly used in these areas is carcinogenic." 

Q. Doctor, I interpret that as being a 
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statement by the IA R C that there is a causal 
relationship between the use of oral snuff and cancer 
in humans. 

A. Yes, I agree, that's what they are saying. 

Q. You just disagree with the interpretation? 

A. Yes, I do. 

Q. And you axe suggesting that we continue to 
fail to act upon this knowledge? 

A. That is a very different question. 

Q. You are not suggesting that we continue to 
fail to act? 

A. I think it is a completely different 
question as to what is scientific knowledge and what 
is a reasonable action in the light of uncertainty. 

Q. Doctor, let me hand you the report of tire 
Surgeon General of the United States. I take it from 
your statements yesterday that you haven’t read this 
report. 

A. I have actually briefly read the sections in 
various Surgeon General’s reports, including this 
one, to look at the changing view of the Surgeon 
General on this issue. 

Q. Doctor, have you read this report by this 
Surgeon General? 

A. Part of it, yes. 
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Q. You haven't read the entire report? 

A . Not the entire volume. 

Q. I am not gqing to have you do that today, 

but I am going to have you read parts of it to this 
jury. While I might like to have you read 
extensively from this report, I am not going to do 
til at, either. 

Would you turn to the preface. 

A. Yes, I am there. 

Q. Do you see three little ’’i ' s" down at the 
bottom of the page? 

A. Yes, I do, yes. 

Q. Would you read Paragraph 2. 

A. Paragraph 2. 

Q. Let's start up and read Paragraph 1. 

A. Okay. "It is estimated that smokeless 
tobacco was used by at least 12 million people in the 
United States in 1985 and that half of these were 
regular users. The use of smokeless tobacco, 
particularly moist snuff, is increasing, especially 
among male adolescents and young male adults." 

Paragraph 2, "The scientific evidence is 
strong that the use of snuff can cause cancer in 
humans. The evidence for causality is strongest for 
cancer of the oral cavity, wherein cancer may occur . 
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several times more frequently in snuff dippers 
compared to nontobacco users. The excess risk of 
cancer of the cheek and gum may reach nearly 50-fold 
among long-term snuff users." 

Q. Doctor, I take it that you disagree with the 
Surgeon General of the United States conclusion that 
scientific evidence is strong that snuff causes 
cancer in humans. "Yes" or "no". Doctor? 

A . I disagree with the statement, yes. 

Q. Doctor, the judge has on his desk the 
findings of the National Cancer Advisory Board of the 
United States Government, which says that there is a 
causal relationship. Do you disagree with the 
National Cancer Advisory board? 

A . Yes, Ido. 

Q. He also has on his desk the report of the 
Consensus Conference of the National Institutes of 
Health of the United States, which also says there is 
strong scientific evidence that snuff causes cancer. 
You disagree with the findings of that collection of 
scientists? "Yes" or "no," Doctor. 

A. The statement you were making without 
actually reading what they have actually said, I 
don't know, if they have expressed it precisely in 
these terms, but if the statement that you — 
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Q. 


Doctor, let me get something. Excuse me. 
MR. BRALY: Your Honor, could I have the 


document. 


(Handed to counsel). 

THE COURT: What was the other one you 


wanted? 


MR. BRALY: The National Cancer Advisory 


Board. 


THE COURT: Do I have that? 


MR. BRALY: Yes. Yes, that's it. 

(Handed to counsel). 

Q. (BY MR. BRALY) Precisely, Doctor, so that 
you can give a simple "yes" or "no" answer, the 
National Cancer Advisory Board says, "There is 
sufficient evidence for a cause and effect 


relationship between smokeless tobacco use and human 


cancer. 


"Yes" or "no," Doc t. or. Do you agree? 

A. I disagree with that statement. 

Q. Yes. And in the conclusions to the report 
of the consensus conference, "The human evidence that 
use of snuff causes cancer of the mouth is strong." 

Do you disagree with that. Doctor? 

A. I disagree with that statement, yes. 

Q. Yes. Doctor, I have just one more 
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question. You haven’t been here during th6 trial to 
hear the evidence about nitrosamines. You know there 
is a nitrosamine in Copenhagen Snuff that is 
represented right here, a level of 690 parts per 
billion as measured back in the years when Sean 
Marsee was using this variety of snuff. 


Do you know anything about that nitrosamine. 


Doctor? 


A. I don't at all know. 

Q. Have you had enough curiosity to inquire of 
your employer the tobacco company? 

A. My employer, the tobacco company? 

Q. They have paid you to be here, haven’t they. 
Doctor? 

A. Yes . 

Q. They paid you last year some $4, 000 to 
testify in front of Congress? 

A. Yes, that’s true. 

Q. Have you inquired of them as to the evidence 
about nitrosomorpholine? 

A. No, that’s not my field of expertise. 

Q . Did they bother to tell you that 
nitrosomorpho1ine is causing tongue cancer in 
laboratory animals? 

A. They haven't told me that. 
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Q. Thank you. 

MR. BRALY: No further questions. 

THE COURT: Redirect? 

REDIRECT EXAMINATION 

BY MR. JENNINGS: 

Q. Doctor Macrae, Mr. Braly has described you 
as an employee of U.S. Tobacco Company, I think, by 
implication. Are you an employee of U.S. Tobacco 
Company? 

A. No, I'm not, no. 

Q. By whom are you employed? 

A. The University of London. 

Q. He has also referred to you as being hired. 
Have you been hired by United States Tobacco Company? 

A. No, I haven't. 

Q. You do expect to be compensated for your 
time in coming here just like Doctor Lijinsky expects 
to be compensated for his, I assume? 

A. Yes, I do, yes. 

Q. Doctor Macrae, were you asked by me to 
investigate the data compiled by Doctor Winn and be 
prepared to tabulate that data and explain what the 
significance of it was with regard to cancer of the 


tongue? 


Yes, I was, exactly 
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Q. But you have accurately reported the data 


that was 

found by Doctor 

Winn? 


A . 

That's correct. 



Q. 

All right. Now, 

there's been some 

ques tions 

with regard to further studies. 


A . 

Yes. 



Q. 

Did Doctor Winn 

think that further 

studies 

were needed? 



A . 

She did, indeed, 

yes . 


Q. 

Do you have her 

thesis with you? 


A . 

I have. 



Q. 

Can you turn to 

Page 213. 


A . 

213? Yes. 



Q ■ 

Can you read to 

us what Doctor Winn 

said 


with regard to further studies? 

A. It is a section entitled "Implications for 
Further Research." 

The first paragraph is: "The associations 

observed between oral and pharyngeal cancer and 
employment in metal, machinery, and other durable 
goods manufacturing, in other manufacturing, and in 
wholesale and retail, trade deserves further 
attention. More detailed analyses are needed to 
determine whether these findings are artifactual." 

The second paragraph is: "The relationship 
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between the anatomic site of an oral or pharyngeal 

2 malignancy and the placement of snuff in the mouth is 

3 a critical issue which needs to be addressed. There 

4 may be sites at particularly high risk of oral cancer 

5 relative to others; this has been suggested in early 

6 work on snuff in which anatomic sites proximal to the 
snuff placement have an apparent elevated risk." 

And she quoted a paper by Brown et al., 

1965, Rosenfeld and Calloway, 1963. 

"Whether pharyngeal cancer is related to 
snuff use is an issue which has never been studied." 

Q. Then not only did Doctor Winn think further 
studies were necessary, but she also disagreed with 
the idea that one site in the mouth was just like any 
other; is that correct? 

A. That paragraph seems to suggest strongly she 
disagreed with that. 


Q. You were asked about the paper, I believe, 
in 1920-something by a Doctor Youngblood or -- 

A . Yes. 

Q. -- Bloodgood or something like that? 

A. Yes, yes. 

Q. And the suggestion was made by the doctor 
that if you did away with the smokeless tobacco, that 
you could do away with tongue cancer. Is that what . 
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the title suggested? 

A. I think that's what it suggested, yes. 

Q. If. you did away with smokeless tobacco, 
would you have prevented the 15 tongue cancer cases 
in the Winn Study that were in people who had never 
used tobacco? 

A. No, it was irrelevant to their cancer. 

Q. Obviously there are causes of tongue cancel’ 
out there that are unknown, are there not? 

A. There must be, yes. 

Q. Have you done the specific analysis of the 
tongue cancer cases that come up with specific 
figures of relative risk for the tongue cancer cases? 

A. Yes, I have. 

Q. Could you tell us what they are? 

A. Well, summarized as simply as I can, in that 
there are 50 cases and only 46 of them, I say only 
46, four of the 15, did not have any controls. . So 
you first have a complication of whether you use all 
the cases for your risk calculation or only the cases 
who have controls. And I did it both ways. 

The second complication is that there ought 
to be two controls for each case, but in a number of 
cases there was only one control per case. So I have 
also done the calculation just using the first 
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control, so I have worked out the relative risk three 
times just to make sure that none of the calculations 
.is biased or unrepresentative of the total picture. 

If you take all of the cases together, 
whether they smoked or not, the relative risk, using 
all the cases and all the controls, is 1.31. The 
confidence — 

Q. Is that figure statistically significant? 

A. No. The other confidence limit is not .63, 
way below one. 

Q. What does that mean? 

A. It means that in fact the data are 
consistent with a relative risk of only .63, which 
would -- it is consistent with a hypothesis that 
snuff protects against tongue cancer. It doesn't 
prove that hypothesis any more than a positive 
relative risk proves that it causes tongue cancer. 

Q. But there is no statistical significance to 
that figure? 


A. There is no statistical significance to the 
figure 1.31. 

Q. And that is taking all cases of tongue 
cancer in the Winn report? 

A. All of them, yes. 

Q. And all controls? 
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A. All controls. 

Q. That’s both hospital cases and death 
certificate cases? 

A. Both types of cases. 

Q. All right. What other computation have you 
made? 

A. I then took out. the four cases who didn't 
have mate lied controls, because it is important when 
you are comparing cases and controls that they are 
similar in terms of age and where they lived. When 
you do that, the relative risk becomes less. It 
becomes 1.15, showing the fact that it is very 
important to have matched controls or you get two — 
you get a wrong or a different estimate of relative 
risk. 

Q. All right. Did you make any other 
computations? 

A. Then I took the cases which — well, I took 
just the first case -- the control for each case so 
that we didn't have some cases with two cases and two 
with one, a balance of cases that makes the relative 
risk 1.10. 

Q. All right, sir. 

A. So that in summary, in the three relative 
risks are not really very different, either 1.1, 
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1.15, or 1.31. 

Q. Are any of those statistically significant? 

A. None of the three is statistically 
signifleant. 

Q . Did you also after Mr. Braly asked you 
yesterday about the smoking and whether or not you 
included smokers, did you make another computation 
last night? 

A. Yes. I took out the smokers and I 
recalculated these three relative risks in the same 


Q. And what did you find? 

A. Instead of 1.31, it is a little bit higher. 
It is 1.45. 

Q. Is that statistically significant? 

A. The confidence limit is actually even lower, 
because it is based on a smaller number. It is .61. 

Q. All right, sir. 

A. And when I take just the cases with the 
controls instead of 1.15, it is 1.19, again not 
significant. 

Q. All right. 

A. The third one is taking just the first 
control and instead of 1.10, which is just slightly 
less, it is 1.07. 
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Q. Is that statistically significant? 

A. That is nowhere near statistically 

significant. 

Q. Doctor Macrae, have you made the relative 
risk computation on the basis of the data from Winn 
on tongue cancers in every way that you can conceive 
of as a scientist that it could possibly be made? 


A. Well, I don’t think I have calculated, 
because the numbers are small, every possible 
permutation of age, race and locality and so on. I 
have tried to do what I consider to be the sensible 
and obvious ones and, indeed, when Mr. Braly pointed 
out the possible contaminating effect of smoking, I 
took his suggestion and did the same thing. And I 
think, as Bradford Hill says, all scientific work is 
incomplete and somebody might suggest another useful 
way to look at this. 

But I think — T mean in my opinion I think 
I have done the sensible and obvious calculations to 
answer the main question. 

Q. And do any of those calculations indicate 
that based on the data from the Winn Study that 
tongue cancer is related to the use of snuff? 

A. The Winn Study suggests no statistical 
association between tongue cancer and snuff-dipping., 
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Q. Mr. Braly took issue with you on the 
statement that from the Winn Study there was a 
difference in the association between Black patients 
and white patients. 

A. Yes, he did mention that, yes. 

Q. Could you tell us what Doctor Winn herself 
said about that? I would refer you again to her 


thesis , 


Yes . 


Q. — Page 205. 

MR. BRALY: Your Honor, if counsel is going 
to persist with unpublished literature, I have some 
with me that I am going to ask the witness to read 
from after Mr. Jennings gets through. I presume you 
wouldn't object. 


THE COURT: Do you have an objection, Mr. 


Braly? 


MR. BRALY: Yes, I just want to make — 

THE COURT: All I want to know is do you 

have an objection. I don’t want a speech. 

MR. BRALY: I object to the use of that 

unless I am going to be able to use it myself. 

THE COURT: Either you have an objection are 

you don't have an objection. 

MR. BRALY: That’s the objection. 
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environ mental insult, differences in the way snuff is 
used or in the type of snuff consumed may be 
responsible. So little is known about the manner in 
which snuff is used that it might be fruitful in 
later research to concentrate on ethnic variations in 
the use of smokeless tobacco. (It is certain that in 
this population, snuff was used orally and not 
through the nostrils; no participant responded 
positively to a questionnaire item concerning nasal 
inhalation of snuff.)" 

Q. Then, Doctor Winn herself states that she 
found a difference between the association, in the 
association between Black patients and white 
patients; is that correct? 

A. Yes, she did, yes. 

Q. Mr. Braly has suggested repeatedly that you 
have criticized Doctor Winn. 

A. He has suggested that, yes. 

Q. Have you in the sense of making any 
derogatory comments about Doctor Winn criticized her? 

A. No. I think, in fact, I have avery high 
opinion of Doctor Winn's’s ability, and I think, as I 
said, her study is a very good case-control study. 

Q. Your comments related to the limitations of 
the epidemiological study of a case-control study 


1466-E First National Center MAYNARD PETERSON & ASSOCIATES 

(405)232-9909 Certified Shorthand Reporters 

http://legacy.library.ucsf.eiu/iid^niqQ^aQQ^pdl' ndustryd^^^^sp^ift^iiy^^s/hjiifllOQOl. 


.- Oklahoma City, 
Oklahoma 73102 







2708 





1 

under the circumstances; is that right? 


2 

A . Yes. And Doctor Winn agrees with.this, in 


3 

that in the New England Journal of Medicine paper. 


4 

the second to last paragraph of the article 


5 

starts, "Despite the methodologic limitations of this 


6 

hospital-based survey," and she carries on. As an 


7 

epidemiologist she recognizes as all epidemiologists 


8 

do that case-control studies have methodological 


9 

limitations. 


1 0 

Q. Let me call your attention to the study that 


1 1 

Mr. Braly asked you about in India. What was that 


1 2 

s t u d y ? 


13 

A. Jussawalla, and he had a second colleague. 


14 

Jussawalla study? 


15 

Q. Yes. Do you have that paper in front of 


1 6 

you? 


17 

A. Yes, I do have that paper, yes. 


18 

Q. And did you look at that paper last night? 


19 

A. Yes, I — I had dismissed this paper as 


20 

being largely irrelevant, but as Mr. Braly felt it 


2 1 

was important, I thought I should have a look at it. 


22 

Q. And what did you find of significance from 


23 

looking at the paper? 


24 

A. Well, I found that Mr. Braly's statement 


25 

that this paper when he looked at different sites. 
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including the tongue, separated smoking and chewing 
was in fact incorrect. The paper shows clearly that 
more than half the tobacco chewers also smoked. The 
chart that Mr. Bra 1y showed us showed 1152 chewers. 
The paper clearly shows in the text that 595 of these 
1152 also smoked. So the paper did not, as Mr. Braly 
suggested, look separately in that particular table, 
though it does later, at smoking and chewing as 
different habits. 

Q. Now, did you find out anything with regard 
to chewing? 

A. Yes. That of the chewers, 291 of them 
chewed a substance -- a mixture that did not contain 
tobacco, and this nontobacco mixture had a relative 
risk of 3 associated with cancer, and you may 
recollect that the relative risk 3 happens to be the 
exact figure that Mr. Braly showed us from the chart, 
which is the relative risk of tongue cancer. 

Now, a nontobacco-containing product which 
is mixed in with the tobacco-containing product has a 
relative risk of threefold associated with cancer in 
the Jussawalla study. 

Q. Well, now, let me be sure I understand you. 
You say that what percentage of people in the study 
chew a substance that didn't include tobacco? 
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A. Well, it is not the proportion of- the study 
as a whole. The way I put it was the proportion of 
those who chewed anything, 25 percent of them chewed 
a nontobacco substance. 

Q. Could you give us those exact figures from 
the paper itself? 

A. Yes, yes. 291. For Mr. Braly's benefit and 
anybody else who looks it up, you will find this 
figure in Table 4, I think it is Table -- no, not 
Table 4. It is Table 3. Table 3, the chewers 
without tobacco in the mixture were 291. The chewers 
with tobacco were 861. 

Q. All right. Now, do they have a table 
showing the relative risk of cancer in the chewers 
without tobacco? 

A. They do, yes. 

Q. And what did that show? 

A. Well, the whole cancer group of relative 
risk of three, cancer of the oral, cavity, relative 
risk of 3.0; oropharynx 3.0; nasopharynx 3.5; 
hypopharynx 5.5; larynx 2.5; esophagus 3.5. 

Q. So all of the relative risks were a 3.0 or 
above — 

A. That is correct. 

Q. — for people who were chewing something 
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1 

that did not contain tobacco? 


2 

A. Exactly, yes . 


3 

Q. Now, what was the relative risk of people 


4 

who were chewing both things that contained tobacco 


5 

and things that did not contain tobacco with regard 


6 

to the tongue? 


7 

A. It's not stated in the paper. The tongue is 


8 

not differentiated as a specific site. 


9 

Q. No -- 


10 

A . No . 


1 1 

Q. -- I mean is the tongue not specified where 


12 

you consider all chewers — 


1 3 

A. Yes. 


14 

Q. -- whether they were with or without 


1 5 

tobacco? 


16 

A. Sorry. I misunderstood your question. 


1 7 

Q . I’m sorry. 


18 

A. When you take all the chewers, regardless of 


19 

whether they chewed tobacco or something else, the 


20 

relative risk is 3 for tongue -- 


2 1 

Q. It is still 3 for tongue? 


22 

A. It is still 3 for tongue. 


23 

Q. Whether they use tobacco or not, you got a 


24 

relative risk of 3 for nonchewers for any cancer, 3 


25 

or above, depending on the site, and for tongue, the. 
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use of tobacco or combined with chewers not using 
tobacco, you still get 3? 

A. You still get 3 and, of course, you don't 
know, because it doesn't tell you, where that 
relative risk for the tongue comes from. Does it 
come from the nontobacco chewers or from the tobacco 
chewers or from a mixture of both or what? You are 
just not told, and you are also not told how many of 
them smoked. 

Q. Well, now, tell me this. How do you know 
that the figures with regard to the tongue include 
the nonchewers, nontobacco chewers, as well as the 
chewers with tobacco? 

A. Well, we actually — all we know is that 54 
of the tongue cancers were chewers of something, but 
we don’t know of what. 

Q. Well, but how do you know that the figures 
include the chewers that weren’t using tobacco? I 
mean don't you have tables there that tell you how 
many were chewers of tobacco and how many weren't? 

A. Yes, but not for tongue separately. 

Q . Oh . 

A. Only for a much larger grouping, like all 
mouth sites, so we don’t, unfortunately, from the 
Jussawalla paper know the 54 who had tongue cancer 
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could all have been chewers of the substance which 
did not contain tobacco for all we know. 

Q. I’m sorry, you are correct and I am the one 
who is getting confused. 

The table which includes a breakdown by 

sites — 

A. By sites, yes. 

Q. — for all cancers in that table, how do you 
know that they are including nontobacco chewers? 

A. Well, the total number of chewers is 1152, 
and we know that 291, according to a later table in 
the text, chewed nontobacco-containing mixtures, 800 
and something, 800 and — I think this figure was 
861. Is that correct? Let's see if I find it. I 
have lost -- lost it again. It is Table -- yes, it 
is 861 contained tobacco mixtures with — chewing 
mixtures that contain tobacco. So we know — sorry. 

Q. If you add those two figures together, do 
you get the total number of chewers used in the table 
where it is broken down by sites? 

A. That’s correct, yes. 

Q. But when you come to the site, you don't 
know how many of those people were chewers of tobacco 
or chewers of a product not including tobacco? 

A. We don't know that, no. 
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Q. But, in any event, the chewers in' that group 
in the tongue had a relative risk of 3? 

A . Of 3, yes. 

Q. Exactly the same as the relative risk of 
cancer anywhere in chewers of nontobacco? 

A. That’s exactly right, yes. 

MR. JENNINGS: No further questions. 


RECROSS EXAMINATION 


BY MR. BRALY 


Q. Doctor, let me hand you what has been marked 
as Exhibit 80-J. That is the same paper you were 
just reading from? 

A. That’s correct, yes. 

Q. Would you read the abstract at the beginning 
of that article. Maybe we can cut through some of 
all these numbers and help the jury understand this. 

A. Yes. "A retrospective study of cancer at 
high risk sites in the region of the head and neck 
was undertaken at the Bombay Cancer Registry, in 
1968, to evaluate the effects of tobacco when chewed 
or smoked.. There is sufficient evidence available 
today to indict chewing and smoking of tobacco as 
factors of great importance in the etiology of oral, 
pharyngeal, laryngeal and esophageal cancers -- the 
most common sites affected by the disease in Greater 
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Bombay. This cause/effect association is probably as 
intimate as that of cigarette smoking and lung 
cancer. The carcinogenic action of chewed tobacco is 
particularly evident at those sites where the bolus 
is retained in place for any length of time." 

Q. Thank you, sir. When was this paper 
published, Doctor? 

A. This paper was published in 1971. 

Q. And it says, "This cause and effect 
association..." It is talking about tobacco and oral 
cancer, isn’t it? 

A. It says that, yes. 

Q. "...is probably as intimate as that of 
cigarette smoking and lung cancer." Right? 

A. That’s what it says. 

Q. "The carcinogenic action of chewed tobacco 
is particularly evident at those sites where the 
bolus is retained in place for any length of time"? 

A. Yes, it states that. 

Q. 1971? 

A. Yes, sir. 

Q. Somebody has postponed the action that 

appears to be demanded by this article by not putting 
a warning on snuff, haven’t they? 

A. No, it is not true, not basing it on the 
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if 

I can 

• 





A . 

Yes, I'm soi 

ry . 




Q. 

If the same 

implicat 

ion app1ie 

s to the data 

i. n 

India 

and the smok 

ers were 

mixed up 

with the 

c he 

wers, 

then presuma 

b1y that 

would lower the risk 

for 

the 

chewers then 

because 

of the pro 

tective effect 

of 

s moki 

ng? 





A . 

I don't thin 

k you ca 

n presume 

that, because 

the 

f i gu 

res show the 

opposite 

« 




MR. BRALY: 

Nothing 

further. 




THE COURT: 

Anything 

further. 

Mr. Jennings? 



MR. JENNINGS 

: That' 

s all. 




THE COURT: 

You may 

step down . 

May this 

wit 

ness 

be excused? 






MR. BRALY: 

Yes . 





THE COURT: 

You are 

excused. 




THE COURT: 

Well, we 

will go a 

head and take 

a 1 

5-min 

ute recess at 

this ti 

me, ladies 

and 

gen 

11 e me 

n. Everyone 

remain s 

eated whil 

e the jury 

e x i 

ts f o 

r 15 minutes. 






Court will b 

e in rec 

ess. 




(A brief rec 

ess was 

here had.) 




THE COURT: 

Be seate 

d. Call y 

our next 

wit 

ness. 







MR. JENNINGS 

: Docto 

r William 

Shafer. 
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f 


1 

WILLIAM G. SHAFER, D.D.S.,. 


2 

called as a witness on behalf of the defendant, being 


3 

first duly sworn, testified as follows: 


4 

DIRECT EXAMINATION 


5 

BY MR. JENNINGS: 


6 

Q. Doctor Shafer, if you would pull that mike 


7 

around and that black one, I believe, is the one that 


8 

picks up your voice. Would you state your name. 


9 

please. 


1 0 

A. William Shafer. 


1 1 

Q. Where do you live? 


12 

A. [DELETED] 


13 

Q. What is your business or profession? 


14 

A. I'm now retired. 


15 

Q. And what was your profession before you 


16 

retired? 


17 

A. Well, I was a dentist and a college 

* 

18 

profes sor. 


19 

Q. Did you specialize in any particular field 


20 

of dentistry? 


21 

A. I was an oral pathologist. 


22 

Q. Doctor Shafer, would you tell us something 


23 

about your educational background, please, sir. 


24 

A. University of Toledo, a BS degree, a DDS at 


25 

Ohio State University, and an MS in pathology at the 
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University o£ Rochester. 

Q. And when did you get your MS in pathology? 
A. 1949. 

Q . And then what did you do after that? 

A. I went to the University of Indiana, and 

joined the faculty. 

Q. Have you been there ever since up until the 
time of your retirement? 


A . 

Ever 

since. 



Q. 

From 

'49 until 

when? 


A . 

1950 

I joined 

the University. 


Q • 

Joined it in ’ 

50 and when did 

you retire? 

A . 

1985 . 




Q. 

What 

was your 

position at the 

University of 


Indiana at the time of your retirement? 

A. I was professor and chairman of the 
department. 

Q. Is that the Department of Dentistry or 
pathology? 

A. The Department of Oral Pathology. 

Q. Is the University of Indiana Dentistry 
School, a large school? 

A. Yes, it is one of the largest in the 
country. 

Q. How many dentistry schools are there in the 
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country? 


A. Well, there have been a couple that have 
shut down, so there are about, I think, 48 now. 

Q. There are some states that don’t have a 
dentist r y school. 

A. Yes,sir,yes,sir. 

Q. Have you ever been dean of the School of 
Dentistry? 

A. No. 

Q. You didn't want to be, I take it? 

A. No, no desire. 

Q. Doctor Shafer, have you received any honors 



during the course of your career? 


The University appointed me distinguished 


profes sor. 


Q. Anything else? 

A. Well, 

Q- Don’t be modest about it. 

A. Last month, I was given the distinguished 


service award from our state, Indiana State Dental 
Association for service to the community and to the 
association. 

Q. What other associations are you a member of? 

A. None now, but before I retired, I was a 

member of American Dental Association, the American 
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Academy of Oral Pathology, American Board of Oral 


pathology. International Association of Dental 
Research, New York Academy of Sciences. That's all 
that, comes to hand. 

Q. Have you during the course of your career 
done consulting work? 

A. Yes . 

Q. Can you tell us some of the types of 
consulting work you have done? 

A. Well, some for the Smokeless Tobacco people. 

Q. Any others? 

A. Not to any significant extent. 

Q. When did you first do consulting for the 
Smokeless Tobacco Council? 

A. It was about ten years ago, sort of 
informally, at least. 

Q. And do you know a Doctor Russ Fisher? 

A. Yes, yes, sir. 

Q. Was he also consulting for the Smokeless 
Tobacco Council at the time? 

A . Ye s , lie wa s . 

Q. He was the one that got you involved? 

A. That's right. 

Q. What was the nature of your consulting? 

What were you doing as a consultant? 
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A. Well, at the time the smokeless tobacco 
people were interested in establishing some research 
work dealing with oral problems as they might relate 
to smokeless tobacco, and they thought that it would 
be advisable to have someone in the field of 
dentistry who had experience in research and in 
pathology and knew oral health problems to sort of 
advise them in this area. 

Q. That was the area in which you were advising 
them as to research in oral problems and smokeless 
tobacco? 

A. That's right. 


Had you done, personally, research in that 


area? 


A. Yes, I have done a fair amount. 

Q. Would you tell us some of the research that 
you personally have done? 

A. Oh, I have worked for years on the salivary 
glands and oral health, endocrine factors and oral 
health. This -- much of this was simply 
experimental, in humans. Much of my work was 
experimental. This was, I think, the basic gist of 
it. Later, we got into wound healing and factors 
that affected wound healing. 

Q. Have there been papers published with regard 
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to your work in those fields? 


Yes . 


Q. Where have they been published? 

A. Quite a number of places. Journal of Dental 
Research, Journal of American Medical Association, 
Archives, Diseases of Children, Archives of Oral 
Biology. That's all that come to mind, but many 
places. 

Q. You haven't any idea how many papers you 
have had published. Doctor Shafer? 

A. I can't give you numbers, it is over a 
hundred, probably over a hundred twenty. 

Q. How about textbooks? Have you written any 


books? 


Yes, I have written one textbook and 


contributed to a number of others. 

Q. What is the textbook that you wrote? 

A. Actually, it was with two other men who — 
each of who contributed a chapter. It is called the 
textbook of oral pathology. 

Q- Is that book used in the dental schools 
around the country? 

A. Yes, rather extensively. 

Q. And who are the other two authors? 

A. Hine and Levy. 
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Q. Where do they teach? 

A. Hine is retired, also. He was the dean and 
subsequently the chancelor at Indiana University. 

Levy is professor of pathology at the 
University of Texas. 

Q. And when was that book published? 

A. It was first published in 1958, I think. It 
is in its fourth edition, so -- but the first edition 
was back in the Fifties. 

Q. And it is still being used? 

A. Oh, yes. 

Q. Doctor Shafer, getting back to your 
consulting work for the Smokeless Tobacco Council, 
you are aware, I’m sure, that the Smokeless Tobacco 
Council ultimately became the Smokeless Tobacco 
Research Council; is that correct? 

A. Yes . 

Q. And the Smokeless Tobacco Research Council 
had a scientific advisory board? 

A . Y e s . 

Q. Are you aware of that? 

A. (Nodding yes). 

Q. Were you involved in that scientific 

advisory board? 

A. Yes. I subsequently became a member of that 
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board. 






Q. 

Do you know approximately 

when 

that was? 

A . 

I think it was 

formed 

i n 

1981 . 


Q- 

Could you tell 

us who 

the 

other 

members of 


that board were at that time? 

A. Well, Doctor Russell Fisher, who was a 
pathologist. 

Q. Where was he? 

A. He was at California. Doctor Erie Peacock, 
who was a clinician; Doctor Furst, he was a 
toxicologist; Doctor Greenberg, who was a 
statistician, and myself. There were five of us. 

Q. You no longer serve on that board. 

A. No, I retired from that when I retired from 

the university. 

Q. What was the function of the scientific 
advisory board of the Smokeless Tobacco Research 
Council? 

A. A basic function was to receive applications 
for research grants to review those grants as far as 
their scientific merit and for their relevance, their 
relevance to smokeless tobacco and to health. 

Q. And what was the source of those 
applications? Where did they come from? 

A. They came from all over the country. Not 


1466-E Firs, National Center MAYNARD PETERSON & ASSOCIATES Oklahoma Cty 

(405)232-9909 Certified Shorthand Reporters Oklahoma 73102 

http ://legacy Jibrary. ucsf .edu/hd/in j ndustryd^gf^ffl-fyj^fiV^Mg^cs/h mg 10001_ 







2726 


only in medical schools and dental schools; but arts 
colleges, all types of institutions and many places 
that actually were not colleges or universities in 
that sense of the word. 


Q. Was any effort made to communicate the 
availability of money for research so that you could 
generate these applications? 

A. Yes. This was- one of the first problems was 
to let people know that we were receptive to grant 
applications and, as I recall, we started by sending 
letters to the deans of medical schools and dental 
schools, possibly to the chairmen of departments in 
some of the medical schools, simply informing them 
that these grants for this purpose were available. 

And then this was later expanded. 

Q. And did these efforts generate applications 
for grants? 

A. Yes, almost immediately. 

Q. And who was making these applications? Were 
these people connected in any way with the Smokeless 
Tobacco business? 


A. The people that made applications? 

Q . Yes, sir? 

A. Oh, no, these were faculty members of large 
universities . 
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Q. There is testimony by deposition by a Doctor 
Park to the effect, that he sought and was granted 
funds to do research. Are you familiar with that? 

A . Yes, yes. 

Q. And I think that Doctor Park said at the 
time he was at the University — at Harvard 
Onj versity Denta] School? 

A. That’s righ t. 

Q. He subsequently moved, as you probably 
know . 

A. Yes, I remember that. 

Q. Do you know where he is now? 

A. I think it's California, yes, sir. 

Q. Now, when these applications are received, 
who would they come to? 

A. Who would they come to? 

Q. Yes . 

A. Physically? 

Q. Yes. Did you have an office of the 
scientific advisory board or have a secretary? 

A. Yes, there was an office in New York and a 
lady — she was an executive secretary or 
vice-president, I forget her title -- would gather 
these and forward them to the chairman of our group. 

Q. All right. And then were they disseminated 
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not members of the group? 

A . That's -right. Then he would disseminate 
them to all of us on the board. 

Q. And did each of you, as a member of the 
board, then review these applications? 

A. That’s right, we would all review these. 

Q. Then did the board meet? 

A. Then, we met twice a year. 

Q. And what would happen at the meetings? 

A. We would have — well, the chairman of the 
board would assign a primary and a secondary reviewer 
to each grant application, so that although we all 
knew the contents of all of the applications, we were 
-- there was a primary -- an individual who was 
primarily responsible for in-depth review of a 
certain number- of these grants in his particular area 
of expertise, and he would be the primary reviewer. 

He would give a critique or, first, a synopsis and 
then a critique of this grant, and then we would 
simply discuss it and then come to a conclusion as to 
whether or not we felt that it should be -- funding 
should be approved. 

Q. And what was the criteria in determining 
whether or not this board would approve tire funding? 

A. Well, I think there were a number of 
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criteria. First of all, whether -- I think the chief 
one was was it scientifically sound; would we -- 
Would he get out of this what he expected to based on 
what we knew about scientific research, Could he be 
expected to perform this and get out of the thing 
what he had hoped. 

Secondly, was it really relevant to the 
smokeless tobacco problem and to the health of the 
individual. Was it in an area, scientific area, of 
relevance. We didn’t want too many grants in one 
particular area, although, I don't think that was 
ever a real consideration, because as the grants came 
in, they were very widespread in the subject matter 
that was covered. We had very wide distribution. 

Q. With regard to the funding were people who 
made applications required to submit budgets as to 
how much money they needed and what they needed it 
for? 

A. There was a precise budget page submitted 
that was very similar to the budget page that was 
submitted for an NIH grant. National Institute of 
Health grant, very similar. 

Q. And was the budget a factor in the 
determination of whether or not to approve the grant? 

A. The budget was never a factor. The only 
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consideration of the budget page was whether it was 
realistic as far as his grant proposal. What, his 
bottom line was, as far as the amount of money is 
concerned, was immaterial. If he proposed a 
particular project, if he wanted three technicians 
for a given salary apiece, and he gave the amount, we 
looked at that amount to see if this was reasonable. 
This was the only time that we considered the 
budget. The same for the equipment that he needed, 
the supplies that he needed, travel, and so forth. 

Q. In other words, you were consider'ing whether 
ox- not the money that was planned to be spent was 
reasonably appropriate for the project; -- 

A. That ’ s right. 

Q. — is that basically it? 

A. Yes. 

Q. And if he wanted to hire ten technicians and 
you didn’t think he needed but five, you might 
suggest that he cut it down; is that right? 

A. That's right. 

Q. But other than that, budget was no 
consideration? 

A . No . 

Q. Was the scientific advisory board ever told 
you have only got so much money to spend? 
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A. We never knew how much money was available. 

Q. So your approving of an application was 

based entirely on the merits and -- 

A. Totally. 

Q. — relevance? 

A. Totally. 

, Q. All right. Did the board approve a number 
of applications? 

A. Yes. This would vary from meeting to 
meeting and year to year, some proposals were 
approved and some were disapproved for varying 
reasons. 

Q. Of those that were approved, do you know of 
any that were not subsequently funded? 

A. In retrospect, no. In retrospect, as far as 
I know, they were all funded, but the only reason I 
know this is because the following year we would see 
the progress reports for those that had been funded 
and were in progress and we saw progress reports on 
all those that had been approved from the previous 
y ear . 

Q. Do you know how much money was funded by the 
Smokeless Tobacco Research Council in any given year? 

A. We never knew this, and the only way that we 
ever found this out was by reading the previous 
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year's reports that were put out by the tobacco 
council, where in the foreword this amount, the total 
amount,wasstated. 

Q. Do you have a recollection of any amount 
that was stated in any of those reports? 

A. Yes, let’s see, we began in '81, there was 
nothing then, and I don't know what it was in '82, I 
have never seen a figure for '82. In '83, it was 
around $800,000 that was funded. 

In '84, it was about 1 million three and in 
'85 it was about one million six. 

Q. Doctor Shafer, with regard to the project 
itself, once it was approved and funding was 
provided, did the board, scientific advisory board, 
or the Smokeless Tobacco Research Council exercise 
any control over the project as it went forward? 

A. No control scientifically, no. We had 
nothing to do with the project itself. If the 
principal investigator were to change institutions, 
he would have to report that to us, or if something 
came up, and this happened on a couple of occasions, 
if something came up internally to change the 
situation so that one of the key personnel was lost 
from the project that would make a difference in the 
successful conclusion of the project, then — then 
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they had to report this to us. But, basically, we 
had no control over the scientific carrying on of the 
p r o j e c t. 

Q. Did you have any control or attempt to 
exercise any control or influence whatsoever with the 
result of the research? 

A. Absolutely none. 

Q. What about publishing? Was the researcher 

free to publish is his research? 

A. This was encouraged, publication was 
encouraged. I personally was very pleased to see 
that many publications have eventually come out of 
the work that was carried out under this program, and 
in the very last '85 report, during that year, 
something over 50 scientific publications were 
published or accepted for publication that were 
funded, supported by these grants. 

Q. Did you request that the publication -- that 
the author make the publication — acknowledge the 
source of funds? 

A. Yes. It carried -- The publication carried 
a sentence to the fact that the work was supported by 
a grant. 

Q. Did you perform, as a member of the 
scientific advisory board, any other functions than. 
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what you have described? 

A. Not that I can think of offhand. 

Q. Were you compensated for service on that 

board? 

A. We received our expenses and an attendance 
fee. This is all, 

Q. What was the attendance fee? 

A. $500 a day, two days. 

Q. A meeting? 

A. Yes, a meeting. 

Q. So for the four days required for two 
meetings a year you would receive a total 
compensation of $2,000. 

A. That's right. 

Q. And that was the same amount received by 
every other member of that board? 

A. Yes . 

Q. What about time that was spent in preparing 
for those meetings, time spent in reviewing 
applications? Did you make any charge for that? 

A. No. We were — this is included. No, we 
were not paid for this. 

Q. The only thing you were paid for was your 
attendance fee twice a year; is that right? 

A. That's right. 
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Q. And I assume that you were reimbursed your 
expens es . 

A. Right. 

Q. Now, there was research that was ongoing 
before the scientific advisory board came into being, 
was there not? 

A. Yes, sort of informally. 

Q. And you were involved back in, you say, 
about ten years ago, back about ’76? 

A. That's right, about '76, I would guess. 

Q. And at that time when you were involved as a 
consultant to the Smokeless Tobacco Council, did you 
actually recommend and see projects funded? 

A. Yes. There were several. 

Q. Could you tell us what some of them were? 

A. There was one in Atlanta dealing with 
smokeless tobacco and oral health, particularly, with 
reference to periodontal disease and oral mucosa, as 
well. I had a small grant. There was another study 
in Tennessee. These are the only ones that come to 
mind . 

Q. In the Atlanta study it was at Emory? 

A. Yes. 

Q. And who was the individual who was doing 
that study? 
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A. At that time it was Doctor Waldren, Charles 
Waldren. 

Q. And what was his field? 

A. He was an oral pathologist as well. 

Q. And at Tennessee, was that at the University 

of Tennessee School of Denistry? 

A. Yes, that's right. 

Q. And who was the individual involved? 

A. That was Mincer. 

Q. Doctor Mincer is also an oral pathologist? 

A. That's right. 

Q. Doctor Shafer, based upon your own personal 
knowledge of what was being done in the way of. 
encouraging research, could you tell us whether or 
not the smokeless tobacco industry has been 
conscientious in furthering and encouraging research 
on the subject of health and smokeless tobacco? 

A. I think they have been conscientious. I 
think it’s been most helpful, this -- this grant 
program. Because, as you probably know, in recent 
years, in the past, let's say, ten years, there has 
been a tremendous decrease in the amount of money 
available from the largest source up to that time. 
National Institute of Health, for research money as 
far as research on oral health, a tremendous 
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decrease, and there has been a great deal of work 
carried out under this program, funded by the 
Smokeless Tobacco group, that otherwise simply would 
not have been done because of lack of funds from 
other sources. 

At one time, the NIH had a lot of money to 
spend for research. They -- there was a time, and I 
can remember well, they were practically begging 
people to take money and please do research. 

That time is past and it is very difficult 
to find research money now and, therefore, tlie things 
that get done funded by NIH, if they aren’t funded by 
NIH have to be done, funded by someone else, and I 
think that the smokeless tobacco people have taken up 
the slack. 

Q. Have you ever seen any indication that, a 
meritorious project would not be funded because it 
cost too much money or they didn't have enough money 
to fund it? 

A. By the smokeless tobacco people? 

Q. Yes . 

A. No. To the best of my knowledge, everything 
that -- that we approved has been funded. To the 
best of my knowledge, there was never one that was 
never funded. 
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MR. JENNINGS: I believe that’s all. You 


may cross-examine 


BY MR. BRALY: 


CROSS EXAMINATION 


Q • Doctor, you told us about the numbers, I 
believe, and the monies spent in 1983, 1984 and 1985; 
is that correct? 

A. Yes. 

Q. Doctor, we haven't met, my name is George 
Braly, I represent Betty Ann Marsee. Welcome to 
Oklahoma. 

A . Thank you. 

Q. I believe you also told us that you -- when 
did you retire from the Smokeless Tobacco Council? 

A. Last November. 

Q. Last November. Do I recall in the course of 
your testimony that you told us that you never knew 
how much money was funded until the reports came in 
the following year? 

A. Yes. 

Q. And you have been off the Smokeless Tobacco 
Council since November — 

A. Yes. 

Q. -- of '85? 

A. (Noddingyes). 
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A. I have no idea. 

Q. Nobody has ever told you that, the people 
that were in charge of making those final decisions 
on the board back in the 1970's consisted of the Word 
Bennett from U.S. Tobacco Company and the president 
of another tobacco company and a marketing 
representative of another tobacco company. Did they 
ever tell you that? 

A . No . 

Q. Did you know that? 

A. No. Did I know -- the only thing I know is 
that name Bennett, but that’s all I know. 

Q. But you all didn't have the responsibility, 
the ultimate responsibility, it was three 
nonscientists that had the ultimate responsibility, 
wasn't it? 

A. I couldn't hear your question. 

Q. It was three nonscientists that had the 
ultimate responsibility, wasn't it? 


20 

A. I don’t know. 

21 

Q. Okay. So you don't know about that one way 

22 

or another, then, do you? 

23 

A . No . 

• 

Q. Doctor, are you aware of how much money that 

t 2 5 

was being spent during the 1970's for this 
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conscientious research effort? 


I have no idea. 


Q. Doctor, Mr. Gilmartin, have you ever heard 
of Mr. Gilmartin? 


No . 


Q 

A 


Jerry Gilmartin? 
No . 


Q. He's testified in this case; he was the 
public relations man that was in charge of the 
Smokeless Tobacco Council. Did you know that it was 
the public relations man that was in charge of the 
Smokeless Tobacco Council? 


No 


Q. Did you know that the headquarters office of 
the Smokeless Tobacco Council was in Peekskill, New 
York, during the 1970's? 

A. No. 


Q. Did you know that the only people that 
worked there were Mr. Gilmartin and his wife and that 


they had Prudential Public Relations on the door 
along with a sign that said Smokeless Tobacco 
Council? 


A. 


No . 


Q. Did you know that in 1976, that the 
Smokeless Tobacco — or Scientific Research Committee 
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of the Smokeless Tobacco Council did a conscientious 


job of research and spent $15,980? 


A . 


No . 


Q • Did you know that they improved on that in 
1977? 


A . 


No . 


Q. You were involved with them in 1977, though, 
weren't you? 

A. No. Only on an informal basis. 

Q. They were calling and talking with you and 
making reports about things? 

A. No, they wouldn't report to me anything. 

Q. But you were involved with them? 

A. They called me once in awhile to ask me a 
question. This was the extent of my involvement. 

Q. Did you know that in 1977 that the research 
effort involved the grand total of $45,800? 

A. I have no idea. 


Q. Did you know that in 1978, that the research 
effort involved a grand total of $91,075.64? 

A . No . 


Q. Did you know that in 1979, that this 
conscientious research effort involved a grand total 
of $90,685.? 

A. No. 
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Q. Doctor, do you know what this casfc is about? 
A. Yes. 


What is this case about? 


It is about a boy who died of oral cancer. 
Do you know when he started dipping snuff? 
At an early age. 

Do you know what year it was? 


Q. We are up to, I believe, '78, I think the 

\ 

figure was $91,075.64. In 1979, they spent a little 
less. Do you know how much they spent? 

A . No . 

Q. It was just $90,685.50. And in 1980, do you 
know how much they spent then, sir? 

A . No . 

Q. It was still less in 1980, it. was $88,427. 

Is that what you call a conscientious research 
effort? 

A. It is conscientious as long as I have had a 
formal association with the scientific advisory 
board. 

Q. Of course the first numbers that you know 
about came in 1983, right? 

A. That ' s right. 

Q. Did you know that in 1983 Sean Marsee 
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already had oral cancer and none o£ that research was 
going to help Sean Marsee? 

A. What was the question? 

Q. Did you know that in 1983, Sean Marsee, the 
young boy about which this lawsuit is concerned, 
already had squamous cell carcinoma of the oral 
cavity, none of that research was going to help Sean 
Marsee? 

A. No, that's correct. 

Q. Doctor, you are familiar, reasonably 
familiar, with the medical literature on cancer of 
the oral cavity, aren't you? 

A. Oh, yes. 

Q. There have been reports in reputable medical 
journals linking the use of smokeless tobacco with 
oral cancer for decades, haven't there, sir? 

A. That ’ s right. 

Q. Can you give this jury one good reason, any 
good reasons, why that young people who were starting 
out on the use of snuff should not have at least been 
told that there were some doctors out there who were 
getting published in some reputable journals that 
believed that snuff could cause cancer*? 

A. It hasn't been proven that it will cause 
it. This hasn't been proven. 
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Q. Can you give this jury a good reason why 
these young men should not have been told that there 
were some doctors, reputable doctors, who were 
getting published in reputable journals that believed 
that snuff could cause their cancer? 

A. I don’t think I understand your question. 

Q. Doctor, if two good scientists disagree on a 
proposition, but it is not one of those subject 
matters that would be within the common knowledge of 
jurors or especially 12 year old boys, one of them 
says something causes cancer and the other one says I 
don't think it has yet been established, don’t you 
think the 12 year old boy ought to have the benefit 
of the knowledge of those reputable scientists who 
think that it could cause his cancer? 

A. Probably so. 

Q. But the smokeless tobacco industry didn’t 
give 12 year old boys the benefit of that knowledge 
that was published in the medical literature, did 
they? 

A. No. This is not my judgment. 

Q. The answer to my question, though, sir, is 
that the smokeless tobacco industry, the United 
States Tobacco Company in particular, did not give 
those 12 year old boys the benefit of that 
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1 

information that lias been published in the medical 


2 

literature for decades, did they? 


3 

A. Possibly not. 


4 

Q . Possibly not? Why are you equivocating. 


5 

Doc tor? 


6 

A. I'm not certain he would have understood at 


7 

that age, anyway. 


8 

Q . So you think just because a 12 year old 


9 

might not understand, that he should not have been 



given the opportunity to understand a warning? 


1 1 

,A. He should understand, yes. 


1 2 

Q. Doctor, would there have been anything wrong 


13 

in 1964, the year after Rosenfeld and Calloway 


14 

published their article entitled "Snuff Dipper's 


15 

Cancer” with the snuff company putting a warning on 


1 6 

the bottom of their can of snuff that, said "Doctor 


17 

Rosenfeld and Calloway from the Department of Surgery 


18 

at Vanderbilt have identified the disease which they 


19 

call "Snuff Dipper's Cancer," which they attribute to 


20 

the use of snuff, you should have this information 


21 

before you decide to use this snuff? Is there 


2 2 

anything wrong with that? 


23 

A . No . 


24 

Q. Would that have provided some, at least. 


25 

useful information to alert someone that there might 
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be a problem with the use of snuff? 

A. Certainly. 

Q. Doctor, when you were becoming associated 
with the Smokeless Tobacco Council, did anyone stop 
and tell you that back in 1974, two years before this 
young man started dipping snuff, that tlie United 
States Tobacco Company discovered that it had a 
carcinogenic chemical in its snuff by the name of 
norniconi. trosamine? 

A. No, I am not a chemist. 

Q. The tobacco company didn’t tell you that 
little piece of information that they had that they 
had learned from their research, did they? 

A. Ididn'task. 

Q. And they didn't volunteer it, right? 

A . No . 

Q. So they didn't even inform you of the 
problems that they knew about their snuff so that you 
might make informed decisions as to what was the best 
lines of research, did they? 

A. I wasn't doing research with snuff. 

Q. But you were passing judgments on research 
applications that were being filed and if somebody 
had asked to do a piece of research on 
norniconitrosamine, if the company hadn't told you 
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about that, you wouldn't have any idea whether it 
would be good research or not? 

A. I didn't pass judgment on the inquiry of 


research 


You didn’t? 


A. Not then. 


Q. Did you in 1980? 


A. In the 19 8 0 ' s . 


Q. Did they tell you about norniconitrosamine 


in 1982? 


But I was not the one to make the judgment 


on the grant application then. That’s why we had a 
variety of different people on the advisory board. 

Q. You met twice a year to vote on those, 
didn't you? 

A. Yes, this is why we had a toxicologist who 
would explain this to us. 

Q. Yes. Did he ever explain that 
norniconitrosamine has been found in the snuff at the 
highest levels none to be found in any consumer 
product designed to go into the mouth of human 
beings? 

A. Yes . 

Q. And when did he finally do that? 

A. Oh, I can’t tell you the date. 
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Q. Can you tell us any reason why the tobacco 
company in 19 7 4 should not have put on the bottom of. 
his cans of snuff as we have discovered that snuff 
contains a highly potent carcinogen called 
norniconitrosamine and it has been shown to cause 
cancer in laboratory animals? 

A. I have no idea. 

Q. There is not any good reason at all why the 
tobacco company shouldn't have alerted the consumers 
of their products of that problem, is there? 

A. I have no idea. 

Q. There is no excuse for that, is there. 
Doctor, for not giving the consumer that piece of 
information, not any excuse in the world for that, is 
there? 

A. I don't have all the facts: 

Q. But you don't know of any good excuse, any 
good reason why that shouldn't have been done, do 
you? 

A. Oh, I don't know. I don't know all the 
facts. 

MR. BRALY: Nothing further. Your Honor. 

THE COURT: Anything further, Mr. Jennings. 

MR. JENNINGS: No, Your Honor. 

THE COURT: You may step down, you are 


1466-E First National Center MAYNARD PETERSON & ASSOCIATES • Oklahoma City, 

(405)232-9909 Certified Shorthand Reporters Oklahoma 73102 

ucsf■^tol/iidyin^Q^aQ^|sadt■industry(ls):pc^3II^^)^lsurpKKmtiAenECSLhmMQQ^Il^_—- 









1 


excused 


THF, COURT: I guess, ladies and gentlemen. 


we will just go ahead and take our noon recess now 
until ] o’clock, with my usual admonitions to you. 

You will be excused until 1 o’clock. Everyone remain 
seated until the jury exits until 1 o'clock. 

Court will be in recess. 
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